ENVI RONMENTAL PROTECTI ON AGENCY
40 CFR Part 52
[ Region Il Docket No. NY44-215, FRL-_ ]
Approval and Pronul gation of |nplenentation Plans; New York;
Ni trogen Oxi des Budget and Al |l owance Tradi ng Program

AGENCY: Envi ronment al Protection Agency.
ACTI ON: Proposed rul e.
SUMMARY: The Environmental Protection Agency (EPA) is proposing
to approve a State Inplenmentation Plan (SIP) revision submtted
by the State of New York. This SIP revision responds to the
EPA's regulation entitled, “Finding of Significant Contribution
and Rul emaking for Certain States in the Ozone Transport
Assessnment Group Region for Purposes of Reduci ng Regi ona
Transport of Ozone,” otherwi se known as the “NOx SIP Call.” The
SIP revision includes a narrative and a regul ation that
establish a statew de nitrogen oxi des (NOx) budget and a NOx
al | owance tradi ng programthat begins in 2003 for |arge

el ectricity generating and industrial sources.



The intended effect of this SIP revision is to reduce em ssions
of NOx in order to help attain the national anmbient air quality
standard for ozone. EPA is proposing this action pursuant to

section 110 of the Clean Air Act.

DATES: EPA nust receive witten coments on or before [lnsert

date 30 days from date of publication in the Federal Reqgister].

ADDRESSES: All coments should be addressed to: Raynond Werner,
Chief, Air Prograns Branch, Environnmental Protection Agency,
Region Il O fice, 290 Broadway, 25th Floor, New York, New York

10007- 1866.

Copies of the State submttal and other information are
avai l abl e at the foll owi ng addresses for inspection during

nor mal busi ness hours:

Envi ronmental Protection Agency, Region Il O fice, Air Prograns

Branch, 290 Broadway, 25th Floor, New York, New York 10007-1866.

New York State Departnent of Environmental Conservation

Di vision of Air Resources, 50 Wl f Road, Al bany, New York 12233.



FOR FURTHER | NFORMATI ON CONTACT: Ted Gardella at (212) 637-3892
for general questions, Rick Ruvo at (212) 637-4014 for specific
guestions on the Trading Program or Raynond Forde at (212) 637-
3716 for specific questions on the Budget Denonstration; Air
Prograns Branch, Environmental Protection Agency, 290 Broadway,

25th Floor, New York, New York 10007-1866.

SUPPLEMENTARY | NFORMATI ON:

Overvi ew

The Environnmental Protection Agency (EPA) is proposing to
approve the New York State Departnment of Environmental
Conservation’s (New York’s) NOx SIP Call State |Inplenmentation
Plan (SIP) revision. The follow ng table of contents describes
the format for this SUPPLEMENTARY | NFORMATI ON secti on:

|. EPA’s Action

A. What action is EPA proposing today?

B. Why is EPA proposing this action?

C. What are the NOx SIP Call general requirenents?

D. What is the NOx Budget and All owance Tradi ng Progranf

E. What guidance did EPA use to evaluate New York’'s progranf

F. What is the result of EPA’'s eval uation of New York’s

progr anf



1. New York’s NQ, Budget Program

A. What is New York’s NQO, Budget Denonstration?

B. What is New York’s NQO, Budget Trading Progranf

C. What is the Conpliance Suppl ement Pool ?

D. How does New York’s program protect the environnent?
E. How will New York and EPA enforce the progranf

F. When did New York propose and adopt the progranf

G Wien did New York submt the SIP revision to EPA and what
did it include?

H. What other significant itenms relate to New York’s

progr ant?

. Inmpact of D.C. Circuit Court remand on New York’s NOx SIP
Call submttal

J. What is the relationship of today's proposal to EPA s
findi ngs under the section 126 rul e?

I11. Proposed Action

V. Adm nistrative Requirenents

| . EPA’s Action

A. What action is EPA proposing today?
EPA proposes approval of revisions to New York’s ground | eve
ozone SIP which New York submtted on April 3, 2000 and April 18,

2000. These SIP revisions include a new regulation, 6 NYCRR Part



204, "NOx Budget Trading Program” dated April 3, 2000, and a
narrative entitled, “New York State |nplenentation Plan For
Ozone; Meeting The Statew de Oxides of Nitrogen (NOx) Budget
Requi rements Contained In The NOx SIP Call (63 FR 57356, October
27, 1998),” dated April 18, 2000 and suppl emented on May 16,
2000. New York submtted the regulation and narrative, including
NOx reduci ng nmeasures, in order to strengthen its one-hour ozone
SIP and to conmply with the NOx SIP Call during each ozone season,
i.e., May 1 through Septenber 30, beginning in 2003. EPA
proposes that New York’s submttal is fully approvable as a SIP
strengt heni ng neasure for New York’s one-hour ground | evel ozone
SIP and EPA has determined it neets the air quality objectives of
EPA's NOx SIP Call requirenents. New York’s SIP revision also
satisfies Phase |11l of the Ozone Transport Comm ssion’s NOx

Budget Program as di scussed in section Il.H of this document.

B. Why is EPA proposing this action?

EPA is proposing this action in order to:

. Approve a control program which reduces NOx em ssions, a
precursor of ozone, and which therefore helps to achieve the
national anbient air quality standard for ozone,

C Ful fill New York's and EPA' s requirenments under the Cl ean

Air Act (the Act),



C Make New York’s NOx all owance tradi ng regul ation federally
enforceabl e and avail able for credit in the SIP,

C Make New York’s SIP narrative, including the ozone season
NOx budget, federally enforceable as part of the New York
SI P, and

C G ve the public an opportunity to submt witten comments on
EPA' s proposed action, as discussed in the DATES and

ADDRESSES secti ons.

C. What are the NOx SIP Call general requirenents?
On Cctober 27, 1998, EPA published a final rule entitled,
“Finding of Significant Contribution and Rul emaking for Certain
States in the Ozone Transport Assessment G oup Region for
Pur poses of Reduci ng Regional Transport of Ozone,” otherw se
known as the “NOx SIP Call.” See 63 FR 57356. At that tinme, the
NOx SIP Call required 22 states and the District of Colunbial! to
neet statew de NOx em ssion budgets during the five nonth period
from May 1 through Septenmber 30 in order to reduce the amount of
ground | evel ozone that is transported across the eastern United

States. The NOx SIP Call set out a schedule that required the

1 Alabama, Connecticut, District of Columbia, Delaware, Georgia, lllinois, Indiana, Kentucky, Massachusetts, Maryland,
Michigan, Missouri, North Carolina, New Jersey, New York, Ohio, Pennsylvania, Rhode Island, South Carolina, Tennessee, Virginia,
Wisconsin, and West Virginia.



af fected states to adopt regul ati ons by Septenber 30, 1999, and

to inplenent control strategies by May 1, 20032

The NOx SIP Call allowed states the flexibility to decide which
source categories to regulate in order to neet the statew de
budgets. However, the SIP Call notice suggested that inposing
statewi de NOx em ssions caps on large fossil-fuel fired

i ndustrial boilers and electricity generators would provide a

hi ghly cost- effective neans for states to nmeet their NOx
budgets. In fact, the state-specific budgets were derived using
an em ssion rate of 0.15 pounds NOx per nmillion British thernmal
units (I b. NOx/mmBtu) at electricity generating units (EGUs) with
a namepl ate capacity greater than 25 megaWatts, multiplied by the
projected heat input (nmBTU) from burning the quantity of fuel
needed to neet the 2007 forecast for electricity demand. See 63
FR 57407. The cal cul ation of the 2007 EGU em ssions was based on
an em ssions trading program used to achieve part of an EGU
control program The NOx SIP Call state budgets also assuned on

average a 30% NOx reduction fromcenent kilns, a 60% reduction

2 0n May 25, 1999, the D.C. Circuit issued a partial stay of the submission of the SIP revisions required under the NOx SIP
Call. The NOx SIP Call had required submission of the SIP revisions by September 30, 1999. State Petitioners challenging the NOx
SIP Call moved to stay the submission schedule until April 27, 2000. The D.C. Circuit issued a stay of the SIP submission deadline
pending further order of the court. Michigan v. EPA, No. 98-1497 (D.C. Cir. May 25, 1999) (order granting stay in part).

On April 39 and 18", 2000, New York voluntarily submitted this revision to EPA for approval notwithstanding the
court’ s stay of the SIP submission deadline. On March 3, 2000, the D.C. Circuit ruled on Michigan v. EPA, affirming many aspects of
the SIP Call and remanding certain other portions to the Agency. On June 22, 2000, the DC Circuit upheld EPA’s NOx SIP Call.
This alows EPA to move forward on a fixed schedule to reduce NOx emissions. The court’s previous rulings did not affect this action

because it was submitted and is being proposed as a Sl P-strengthening measure regardless of the status of the case.
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fromindustrial boilers and combustion turbines, and a 90%
reduction frominternal conmbustion engines. The non-EGU control
assunmptions were applied to units where the heat input capacities
were greater than 250 mmBtu per hour, or in cases where heat

i nput data were not avail able or appropriate, to units with

actual em ssions greater than one ton per day.

To assist the states in their efforts to neet the SIP Call, the
NOx SIP Call final rul emaking included a nodel NOx all owance
tradi ng regul ation, called “NOx Budget Trading Programfor State
| rpl enentation Plans,” (40 CFR part 96), that could be used by
states to develop their regulations. The NOx SIP Call rule

expl ained that if states devel oped an all owance trading
regul ati on consistent with the EPA nodel rule, they could
participate in a regional allowance tradi ng programthat would be

adm ni stered by the EPA. See 63 FR 57458-574509.

D. What is the NOx Budget and All owance Tradi ng Progranf
EPA’ s nodel NO, budget and all owance trading rule for SIPs, 40
CFR part 96, sets forth a NOx em ssions trading programfor |arge
EGUs and non-EGUs. A state can voluntarily choose to adopt EPA s
nodel rule in order to allowits sources to participate in

regi onal allowance trading. The October 27, 1998 Feder al



Regi ster notice contains a full description of the EPA' s nodel
NO, budget trading program See 63 FR 57514 - 57538 and 40 CFR

part 96.

I n general, air em ssions trading uses market forces to reduce
the overall cost of conpliance for pollution sources, such as
power plants, while achieving em ssion reductions and

envi ronnental benefits. One type of market-based programis an
eni ssi ons budget and al |l owance tradi ng program comonly referred

to as a “cap and trade” program

In an em ssions budget and all owance tradi ng program the state
or EPA sets a regulatory limt, or em ssions budget, in nmass

em ssions froma specific group of sources. The budget limts
the total number of allocated all owances during a particul ar
control period. Wen the budget is set at a |level |lower than the
current em ssions, the effect is to reduce the total anount of

em ssions during the control period. After setting the budget,
the state or EPA then assigns, or allocates, allowances to the
participating entities up to the level of the budget. Each

al |l owance pernmts the em ssion of a quantity of pollutant, e.g.,

one ton of airborne NOX.



At the end of the control period, each source nust denonstrate
that its actual em ssions during the control period were |ess

t han or equal to the number of available all owances it hol ds.
Sources that reduce their em ssions below their allocated

al l owmance |l evel may sell their extra all owances. Sources that
emt nore than the amount of their allocated all owance | evel nmay
buy all owances fromthe sources with extra reductions. In this
way, the budget is nmet in the nost cost-effective manner. An
exanpl e of a budget and all owance trading programis EPA's Acid

Rai n Program for reducing sul fur dioxide em ssions.

E. What guidance did EPA use to evaluate New York’'s progranf
EPA eval uated New York’s NOx SIP Call submttal using EPA s “NO
SIP Call Checklist,” (the checklist), issued on April 9, 1999.
The checklist summari zes the requirenents of the NOx SIP Call set
forth in 40 CFR 51. 121 and 51.122. The checklist, devel oped from

the basic requirenments of the formal SIP Call Federal Register

action (63 FR 57356), outlines the criteria that the EPA Regi onal
Office used to determ ne the conpl et eness and approvability of

New York’s subm ttal

As noted in the checklist, the key elenents of an approvable

subm ttal under the NOx SIP Call are: a budget denonstration;
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enf orceabl e control neasures; |egal authority to inplenment and
enforce the control nmeasures; adopted control neasure conpliance
dat es and schedul es; nonitoring, recordkeeping, and em ssions
reporting; as well as elenents that apply to states that choose
to adopt an emi ssions trading rule in response to the NOx SIP
Call. The checklist is available to the public on EPA's website

at: http://ww. epa. gov/ttn/otag/sip/related. htnl.

As descri bed above, the final NOx SIP Call rule included a nodel
NOx budget trading regulation. See 40 CFR part 96. EPA used the
nodel rule to evaluate New York’s Part 204. Additionally, EPA
used the October 1998 final NOx SIP Call rul emaking, as well as

t he subsequent technical anendnents to the NOx SIP Call,
published in May 1999 (64 FR 26298) and March 2000 (65 FR 11222),
in evaluating the approvability of New York’s submttal. EPA

al so used section 110 of the Act, “Inplenentation Plans,” to

eval uate the approvability of New York’s submittal as a revision

to the SIP.

F. What is the result of EPA’'s eval uation of New York’s

pr ogr anf
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EPA has eval uated New York’s NOx SIP Call submttal and proposes
to find it approvable. The April 3, 2000 and April 18, 2000
submttals will strengthen New York's SIP for reducing ground

| evel ozone by providing NOx reductions beginning in 2003. EPA
proposes to find that the NOx control neasure, Part 204, as well
as the SIP narrative that includes New York’s 2007 NOx baseline
and controll ed budgets, are approvable. EPA finds that the

subm ttal contained the information necessary to denonstrate that
New York has the | egal authority to inplenment and enforce the
control neasures, as well as a description of how the state
intends to use the conpliance suppl ement pool. Furthernore, EPA
proposes to find that the submttal denonstrates that the
conpl i ance dates and schedul es, and the nonitoring, record

keepi ng and em ssion reporting requirenents will be nmet.

Al t hough provisions in New York’s control regulation, Part 204,
differ slightly from EPA"s NOx Budget Tradi ng Model Rule, EPA
finds that Part 204 is consistent with EPA’ s gui dance and neets
the requirements of the NOx SIP Call, including those found in 40
CFR part 51, 851.121 and 851.122 and 40 CFR part 96, as well as
the general SIP submittal requirenments of the Act, section 110,
42 U.S.C. 7401 et seq. The nost notable differences between the

EPA' s nodel rule and New York’s control regulation are related to
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the applicability of Part 204 to Portland cement kilns and
smal l er electricity generating sources than the nmodel rule, and
the use of a different nmethod for allocating NOx all owances.
These differences are acceptable since Part 204 conforns with the

timng requirenents for submtting the allocations to EPA

VWil e Part 204 contains provisions which differ slightly fromthe
nodel rule, these deviations are [imted to the acceptable
devi ati ons under 851.121(p)(2). Therefore New York’s Part 204 is
approvabl e as satisfying the same portion of New York’s NOx

en ssion reduction obligations as the State projects the

regulation will satisfy. See 63 FR 57495-57496.

EPA is proposing to approve New York's Part 204, and provides the
following clarification with respect to exenpted NOx Budget

units. New York's Part 204-1.5 contains provisions dealing with
t he shutdown and/or change in physical characteristics of a NOx
Budget unit and allows units which shutdown to re-enter the
tradi ng program as new sources or as opt-in sources if they
change their physical characteristics such that they no | onger
are NOx Budget units. Therefore, New York should ensure that
when the State conmputes future budget denonstrations, the

em ssions which account for shutdown and nodified units are not

13



combi ned with em ssions fromthese new sources or with the

em ssions fromuncontroll ed source categori es.

For exanmple, allow ng shutdown units to re-enter the Program

wi t hout reducing the budget will decrease the tons of em ssions
reductions. The units’ em ssions would still be included in the
tradi ng program budget and all ocated to other NOx Budget units,
thereby requiring fewer tons of reduction fromall other NOx
Budget units. Simlarly, New York's Part 204-1.4(b) provides for
units which emt |ess than 25 tons of NOx per ozone season to be
exenpted fromthe trading program However, New York does not
reduce the trading program budget by the NOx em ssion limtation
whi ch again creates the potential for msinterpreting its

enm ssions during a future budget determ nation. |In this case,
the unit’'s em ssions could be counted in both the tradi ng program
budget and the uncontroll ed source categories. |In its budget
denonstration, New York is responsible for accounting for the

enm ssions reductions which it would have obtained from any

shutdown or nodified units.

Regardi ng New York’'s SIP narrative, EPA finds that the submttal
contains the required elenents, including: the baseline inventory

of NOx mass em ssions from EGUs, non-EGUs, area, highway and non-

14



road nobile sources in the year 2007; the 2007 projected

i nventory (budget denonstration) reflecting NOx reductions

achi eved by the state control neasures contained in the

subm ttal; and the comnmtnment to nmeet the annual, triennial and
2007 state reporting requirenments. EPA further finds that New
York’s 2007 projected inventory, reflecting the control
strategies, is approvable, reflecting the air quality objectives

of the NOx SIP Call.

For additional information regarding EPA s eval uation of New
York’s SIP Call submttal, the reader should refer to the
docunment entitled, “Technical Support Document for New York's NOx
SIP Call Submittal,” dated October 3, 2000. Copies of the
techni cal support docunent can be obtained at either of the

addresses listed in the ADDRESSES section of this notice.

1. New York’s NQ, Budget Program

A. What is New York’s NQO, Budget Denonstration?
New York’s April 18, 2000 SIP submttal, as supplenented on May
16, 2000, includes New York’s SIP narrative entitled, “New York
State I nplenentation Plan For Ozone; Meeting The Statew de Oxi des
of Nitrogen (NOx) Budget Requirenents Contained In The NOx SIP

Call (63 FR 57356, COctober 27, 1998),” that contains a statew de

15



NOx emnmi ssions budget for the 2007 ozone season. Conbined with
New York’s new regul ation, Part 204, "NOx Budget Trading
Program " the narrative denpnstrates that the statew de NOx

budget will be met in 2007.

The NOx SIP Call contained EPA cal cul ati ons of baseline NOx

enmi ssions for the year 2007 for stationary point sources that are
EGUs, stationary point sources that are non-EGUs, area sources,
and nmobil e sources (both nonroad and hi ghway). New York’s SIP

subm ttal incorporated EPA's 2007 baseline inventory.

To achi eve the statew de budget, New York is relying on the
expected NOx reductions from Part 204. Part 204 applies to al
EGUs with nanmeplate electricity generating capacities equal to or
greater than 15 nmegaWatts that sell any anount of electricity,
non- EGU units that have a maxi mum desi gn heat input capacity
equal to or greater than 250 mmBtu per hour, as well as Portl and
cement kilns with maxi mum desi gn heat inputs equal to or greater

t han 250 nmBtu per hour.

Below is a table of the 2007 baseline, 2007 budget, and projected
2007 em ssion | evels that New York has submtted with its NOx SIP

Call submttals. The 2007 baseline and budget em ssions in the
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following table are identical
EPA in the March 2000 techni cal

agrees with New York’s procedures for

anendment .

to the em ssion | evels published by

EPA has revi ewed and

projected em ssions and reductions and therefore,

det erm ni ng the 2007

EPA expects

t hat New York’s 2007 statew de budget will be achieved.
Sour ce EPA’ s 2007 Baseline | EPA's 2007 NOx NY' s 2007 NY' s 2007
Cat egory NOx Em ssions for Budget Proj ect ed Proj ect ed
NY Em ssions for NY | Em ssions Reducti ons
(tons/ season) (tons/ season) (tons/season) | (tons/season)
EGUs 39, 199 31,036 30, 589 8,610
(30,405 cap from
trading program)
Non- EGU 32,678 25, 477 25,185 7,493
Poi nt (10,945 cap from
trading program)
Ar ea 17, 423 17, 423 17, 423 0
Sour ces
Non- Road 42, 091 42, 091 42, 091 0
Mobi | e
Hi ghway 124, 261 124, 261 124, 261 0
Mobi | e
NY Tot al 255, 652 240, 288 239, 549 16, 103
B. What is New York’s NO, Budget Trading Progranf

In response to the NOx SIP Call,

Budget Tradi ng Program”

New Yor k adopted Part 204,

" NOx

Wth Part 204, New York established a

NOx cap and all owance tradi ng programfor the ozone seasons of

2003 and beyond.

New York devel oped the regulation in order to

reduce NOx em ssions and allow its sources to participate in the
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kind of interstate NOx al |l owance tradi ng program described in

§51. 121(b) (2).

Under Part 204, New York allocates NOx all owances to its EGUs and
| arge industrial units, including Portland cenent kilns. Each
NOx al | owance permts a source to emt one ton of NOx during the
seasonal control period. NOx allowances may be bought or sold.
Unused al |l owances may al so be banked for future use, with certain
limtations. For each ton of NOx emtted in a control period,
EPA wi Il renove one allowance fromthe source’s NOx Al |l owance
Tracki ng System (NATS) account. Once the allowance has been

retired in this way, no one can ever use the all owance again.

Source owners will nonitor their NOx em ssions by using systens
that meet the requirenments of 40 CFR part 75, subpart H, and
report resulting data to EPA electronically. Each budgeted
source conplies with the program by denonstrating at the end of
each control period that actual em ssions do not exceed the
amount of all owances held for that period. However, regardless
of the nunber of allowances a source holds, it cannot emt at

| evel s that would violate other Federal or state limts, for

exanpl e, reasonably avail able control technol ogy (RACT), new
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source performance standards, or Title IV (the Federal Acid Rain

program .

As descri bed above, Part 204 differs from EPA's NOx nodel budget
trading rule in two notable ways. Specifically, Part 204
includes Portland cenent kilns and smaller electricity generating
sources than the nodel rule. Also, Part 204 uses a different

met hod for allocating NOx all owances. Refer to section I.F. of

this docunent for nore details.

C. What is the Conpliance Suppl ement Pool ?
To provide additional flexibility for conplying with em ssion
control requirements associated with the NOx SIP Call, the final
NOx SIP Call provided each affected state with a “conpliance
suppl enent pool.” The conpliance suppl enent pool is a quantity
of NOx all owances that may be used to cover excess em ssions from
sources that are unable to nmeet control requirenments during the
2003 and 2004 ozone season. Allowances fromthe conpliance
suppl enment pool will not be valid for conpliance past the 2004
ozone season. The NOx SIP Call included these voluntary
provi sions in order to address commenters’ concerns about the
possi bl e adverse effect that the control requirenents m ght have

on the reliability of the electricity supply, or on other
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industries required to install controls as the result of a

state’'s response to the SIP Call

A state may issue sonme or all of the conpliance suppl enment poo
via two nmechanisms. First, a state nay issue sone or all of the
pool to sources with credits frominplenmenting NOx reductions
beyond all applicable requirenents after Septenber 30, 1999 but
before May 1, 2003 (i.e., early reductions). |In this way,
sources that cannot install controls prior to May 1, 2003, can
purchase ot her sources’ early reduction credits in order to
conply. Second, a state may issue some or all of the pool to
sources that denonstrate a need for an extension of the May 1,
2003 conpliance deadline due to undue risk to the electricity
supply or other industrial sectors, and where early reductions

are not available. See 40 CFR 51.121(e)(3).

Part 204 provides for the distribution of supplenentary

al | owmances by the early reduction credit nethodol ogy but not the
direct distribution methodology. The distribution of early
reduction credits are available to sources that inplenment NOx
reducti ons beyond applicable requirenments after Septenber 30,
1999 but before May 1, 2003. Under Part 204, New York will only

provide early reduction credits to those sources hol di ng banked

20



al l omances that were allocated in 2000, 2001, and 2002, under New
York’s Ozone Transport Conmm ssion’s (OTC s) Menorandum of
Under st andi ng (MOU). Subpart 227-3 contains New York’s SIP
approved OTC s regional NOx cap and all owance tradi ng program
See 65 FR 20905, April 19, 2000.

Part 204 specifies New York’'s conpliance suppl enment pool to be
2,370 al | owances whereas EPA’ s March 2000 technical anmendment
allows for 2,764 allowances. If New York wants to take advantage
of this increased share of the pool, New York should anmend Part
204 to 2,764 tons and submt it as a SIP revision for EPA
approval. Also, should EPA subsequently revise New York’s
conpliance suppl enment pool ampunt through rul emaki ng, New York
shoul d anmend Part 204 and submt it as a SIP revision for EPA

approval .

D. How does New York’s program protect the environnent?
New York’s revised NOx SIP Call submttal is expected to result
in about 6.3% reduction in NOx from New York’'s total 2007
basel i ne ozone season inventory and about 22.4% reduction in NOx
fromthe EGUs and non-EGUs affected by Part 204. After review ng
air quality nodeling assessnments performed for the NOx SIP Call

EPA has deternm ned that the NOx reductions in New York and ot her
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states subject to the SIP Call will reduce the transport of ozone

starting in 2003.

Besi des ozone air quality benefits, decreases of NO, em ssions
will also help inprove the environment in several other inportant
ways. Decreases in NQ em ssions will decrease acid deposition
nitrates in drinking water, excessive nitrogen |oadings to
aquatic and terrestrial ecosystens, and anbient concentrations of
ni trogen di oxi de, particulate matter and toxics. On a gl obal
scal e, decreases in NQ  enm ssions reduce greenhouse gases and

stratospheric ozone depl etion.

E. How will New York and EPA enforce the progran?

Once approved into New York’s SIP, both New York and EPA wi |l be
able to enforce the requirements of the NOx budget and all owance
trading programin Part 204. All of the sources subject to the
NOx al | owance trading programw || have federally-enforceable
operating permts that contain source specific requirenments, such
as em ssion all owances, em ssions nonitoring or pollution control
equi pnment requirenments. New York and EPA will be able to enforce

the source specific requirements of those permts.
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In order to determ ne conpliance with the enm ssion requirenents
of the program at the end of each ozone season, New York and EPA
will conpare sources’ allowance and actual em ssions. The

al l owances are tracked using the NOx Allowance Tracking System
(NATS). To be in conpliance, sources nust hold a nunmber of
avai l abl e all owances that neets or exceeds the nunber of tons of
NOx actually emtted by that source and recorded in the NOx

Em ssions Tracking System (NETS) for a particul ar ozone season.
For sources with excess em ssions, penalties include EPA
deducting three tines the unit’s excess enm ssions fromthe unit’s

al l ocation for the next control period.

F. When did New York propose and adopt the progranf
New Yor k published public notices on June 30, 1999 and February
16, 2000 to announce the availability of the proposed Part 204
and the SIP narrative, that included the statew de 2007 NOx
en ssi on budget, respectively. The public notices opened 30-day
public comment periods. New York held public hearings on the
proposed regul ati on on August 2 and 3, 1999 and on the SIP
narrative on March 20 and 21, 2000. After modifying the proposa
in response to public coment, New York filed the final Part 204
on January 26, 2000 with the Departnent of State. The regulation

became effective at the State | evel on February 25, 2000.
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G Wien did New York submt the SIP revision to EPA and what
did it include?
New York subm tted Part 204 and the SIP narrative to EPA, on
April 3, 2000 and April 18, 2000 respectively, with a request to
revise the New York SIP. On July 11, 2000, EPA sent a letter to
New York finding the SIP submttals technically and

adm nistratively conplete.

New York’s SIP submttals include the follow ng:

C Adopt ed control neasures which require em ssion reductions
begi nning in 2003; Part 204, “NOx Budget Trading Progran”

C A baseline inventory of NOx mass em ssions from EGUs, non-
EGUs, area, highway and non-road nobile sources in the year
2007, as part of New York’s SIP narrative;

C A 2007 projected inventory (budget denonstration) reflecting
NOx reductions achieved by the state control measures
contained in the submttal, as part of New York’s SIP
narrative;

C A description of how the State intends to use the conpliance
suppl enment pool, as part of New York’s SIP narrative and in

Part 204;
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C A commitnent to neet the annual, triennial, and 2007

reporting requirenents, as part of the SIP narrative.

H. What other significant itens relate to New York’s

progr ant?
In addition to submtting the April 2000 SIP package in order to
fulfill its NOx SIP Call obligation, New York adopted Part 204 as
part of its one-hour ozone attainment plans for the ozone
nonattai nment areas of the State. The attainnent plans rely on
the NQ, reductions associated with Part 204 in 2003 and beyond.
EPA proposed approval of New York’s attainnment plans for ozone
nonattai nment areas on Decenber 16, 1999. See 64 FR 70364.
Approval and inplenmentation of Part 204 is relied on in order for

New York to attain the one-hour ozone standard.

Part 204 is also related to the Ozone Transport Conm ssion’s
(OTC s) ozone season NOx budget program On Septenber 27, 1994,
OTC adopted a Menorandum of Understanding (MOU) that comm tted
the signatory states, including New York, to the devel opnent and
proposal of a region-wi de reduction in NQ em ssions. The OTC
agreenment commtted the states to one phase of reductions by 1999

and anot her phase of reductions by 2003.
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As a signatory state of the MOU, New York adopted its NQ, budget
and al |l owance tradi ng regul ati on, Subpart 227-3, on January 12,
1999.

Subpart 227-3 contained a NQ em ssions budget and all owance
tradi ng system for the ozone seasons of 1999 through 2002, the
peri od known as “OTC Phase Il.” EPA approved New York’s Phase |
OTC NOx budget regul ation on April 19, 2000. See 65 FR 20905.

Al t hough the OTC MOU obligations are not Federal requirenents,
Part 204 can be viewed as satisfying the “OTC Phase 11" program

requi renents for the ozone seasons beginning in 2003 and beyond.

. Inpact of D.C. Circuit Court remand on New York’s NOx SIP
Call subm ttal
On March 3, 2000, the D.C. Circuit ruled on Mchigan v. EPA,
affirm ng many aspects of the NOx SIP call and remanding certain
ot her portions to the Agency (e.g., the definition of an EGQUJ and
the control assumptions for internal combustion engines).
Because of the litigation, the States’ deadline for submtting
their SIP revisions was extended, and as a result, by order dated
August 30, 2000, the Court also extended the deadline for
i npl enmentation of the required SIP revisions from May 1, 2003 to
May 31, 2004. Due to the Court’s remanding of the EGU definition

and | C engine control assunptions, EPA nust now recal cul ate the
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final 2007 baseline, 2007 budget, and conpliance suppl ement
allocation for each state subject to the NOx SIP Call, including
New York. The Agency expects to publish those recal cul ated
budgets in the next few nonths. However, this nmeans that

al t hough EPA is proposing to approve New York’s SIP submttal as
meeting the air quality objectives of the NOx SIP Call published
to date, New York may be required to nmake m nor adjustnents to
its NOx SIP Call programdue to potential forthcom ng changes to
the NOx SIP Call requirenments. At such tinme as EPA publishes new
em ssi on budget requirenments, EPA will inform New York and ot her
states subject to the NOx SIP Call as to what if any changes are

needed.

J. What is the relationship of today' s proposal to EPA s
findi ngs under the section 126 rul e?
In the January 18, 2000 section 126 rule (65 FR 2674), EPA
granted, in part, petitions submtted by Connecticut,
Massachusetts, New York, and Pennsylvani a under the 1-hour ozone
standard. The EPA nmade findings that |large EGUs and | arge non-
EGUs | ocated in the District of Colunbia and 12 states, including
a portion of New York, are significantly contributing to
nonattai nnent problens in one or nore of the petitioning states.

The January 18, 2000 rul e established Federal em ssions linmts

27



for the affected sources in the form of tradable NOx al |l owances
and required these sources to reduce NOx em ssions by My 1,

2003.

The section 126 rule provides that if a state submts, and EPA
fully approves, a SIP revision neeting the requirenments of the
NOx SIP call, the section 126 findings and associ ated control
requi rements would automatically be revoked for sources in that
state. See 40 CFR 52.34(i). As discussed in the preanble to the
section 126 rule (65 FR 2682-2684), the prem se for the automatic
wi t hdrawal provision was that once a SIP (or Federal

| mpl ementation Plan (FIP)) controls the full anount of
significant contribution froma state, the section 126 sources in
that state could no | onger be significantly contributing to
downwi nd nonattai nnent, and hence the basis for the section 126
findings would no | onger be present. Moreover, the provision
woul d ensure that the downwi nd states receive the em ssion
reducti on benefits they are entitled to under section 126 by

May 1, 2003, either under the section 126 rule or under a
federally enforceable SIP or FIP. See 65 FR 2684. Thus, EPA's
rational e for adopting the automatic w thdrawal provision
depended upon a May 1, 2003 conpliance date for sources under the

SIP that woul d substitute for the control renmedy under section
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126. Accordingly, EPA interpreted section 52.34(i) to apply only
where EPA approves a SIP revision (or promulgates a FIP) neeting
the full requirements of the NOx SIP call and including a May 1,

2003 conpliance date for sourcess See 65 FR 2683.

As discussed in section Il.l. of this proposal, the EPA is
currently revising certain portions of the NOx SIP call in
response to a March 3, 2000 decision by the U S. Court of Appeals

for the D.C. Circuit. See Mchigan v. EPA, 213 F.3d 663 (D.C.

Cir. 2000). In this decision, the court upheld the NOx SIP call
on all nmmjor issues, but remanded four narrow i ssues to EPA for
further rul emaki ng. EPA expects to issue soon a proposal to
address the remanded issues, which will slightly nodify the NOx
SI P budgets based on the court’s decision. In |light of the
changes necessary to respond to the court decision, EPA
anticipates that the final NOx SIP budgets would be no nore
stringent than the original SIP budgets as nodified by the

March 2, 2000 technical amendnent which nodified the NOx em ssion
budgets for each affected state. See 65 FR 11222. Therefore, a
SIP neeting the March 2, 2000 budgets and providing for

reductions by May 1, 2003, should fully address the significant

3 on August 30, 2000, in response to a nmotion fromindustry, the Court extended
the NOx SIP call conpliance deadline for sources until May 31, 2004. The court’s
deci sion does not affect any state that chooses to submt a SIP revision which includes
an earlier conpliance deadline.
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NOx transport fromthat state, and therefore section 52.34(i)
woul d apply to automatically w thdraw the section 126

requi renents for sources in that state.

In today’s action, EPA is proposing to approve the New York NOx
SIP revision as neeting the full NOx SIP Call, and including a
May 1, 2003 conpliance date. Therefore, if the SIP revision is
fully approved as proposed, the section 126 requirenments wl |

automatically be withdrawn for sources in the State pursuant to

40 CFR 52.34(i).

I11. Proposed Action

EPA has revi ewed New York’s April 3, 2000 and April 18, 2000 SIP
subm ttals, including New York’s May 16, 2000 suppl enent, using
the NOx SIP Call rul emaking notices and checklist. EPA has
reviewed New York’'s control neasures and projected reductions and
finds them approvable. Therefore, EPA proposes approval of Part

204 and the SIP narrative into the New York SIP at this tine.

EPA is soliciting public coments on the issues discussed in this
proposal or on other relevant matters. EPA will consider these
comments before it takes final action. |Interested parties my

participate in the Federal rul emaking procedure by submtting
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written comments to the EPA Regional office listed in the

ADDRESSES section of this action.

V. Adm nistrative Requirenments

Under Executive Order 12866 (58 FR 51735, October 4, 1993), this
action is not a "significant regulatory action" and therefore is
not subject to review by the Ofice of Managenent and Budget.
This action nmerely approves state | aw as neeting Federal

requi renments and i nposes no additional requirenments beyond those
i nposed by state |aw. Accordingly, the Regional Adm nistrator
certifies that this rule will not have a significant econom c

i npact on a substantial nunmber of small entities under the

Regul atory Flexibility Act (5 U S.C. 601 et seq.). Because this
rul e approves pre-existing requirenments under state | aw and does
not i npose any additional enforceable duty beyond that required
by state law, it does not contain any unfunded mandate or
significantly or uniquely affect small governnents, as descri bed
in the Unfunded Mandates Reform Act of 1995 (Public Law 104-4).
For the sane reason, this rule also does not significantly or

uni quely affect the comunities of tribal governnents, as
specified by Executive Order 13084 (63 FR 27655, My 10, 1998).
This rule will not have substantial direct effects on the states,

on the relationship between the national governnent and the
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states, or on the distribution of power and responsibilities
anong the various |evels of governnment, as specified in Executive
Order 13132 (64 FR 43255, August 10, 1999), because it merely
approves a state rule inplenmenting a Federal standard, and does
not alter the relationship or the distribution of power and
responsibilities established in the Clean Air Act. This rule

al so is not subject to Executive Order 13045 (62 FR 19885, April

23, 1997), because it is not econom cally significant.

In reviewing SIP subm ssions, EPA's role is to approve state
choi ces, provided that they nmeet the criteria of the Clean Air
Act. In this context, in the absence of a prior existing

requi renent for the State to use voluntary consensus standards
(VCS), EPA has no authority to disapprove a SIP subm ssion for
failure to use VCS. It would thus be inconsistent with
applicable law for EPA, when it reviews a SIP subm ssion, to use
VCS in place of a SIP subni ssion that otherw se satisfies the
provi sions of the Clean Air Act. Thus, the requirenments of
812(d) of the National Technol ogy Transfer and Advancenment Act of
1995 (15 U.S.C. 272 note) do not apply. As required by 83 of
Executive Order 12988 (61 FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary steps to elimnate

drafting errors and anmbiguity, mnim ze potential litigation, and
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provide a clear |legal standard for affected conduct. EPA has
conplied with Executive Order 12630 (53 FR 8859, March 15, 1988)
by exami ning the takings inplications of the rule in accordance
with the “Attorney CGeneral’s Suppl enental Guidelines for the

Eval uation of Risk and Avoi dance of Unantici pated Taki ngs” issued
under the executive order. This rule does not inpose an
information collection burden under the provisions of the

Paperwor k Reduction Act of 1995 (44 U. S.C. 3501 et seq.).

Li st of Subjects in 40 CFR Part 52
Envi ronment al protection, Air pollution control,
I nt ergovernmental relations, Nitrogen dioxide, Ozone, Reporting

and recordkeepi ng requirenents.

AUTHORI TY: 42 U.S.C. 7401 et seq.
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Dat ed: Jeanne M Fox,
Regi onal
Adni ni strator,
Regi on 2.
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